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Court of Appeals of the District of Columbia 

i 

No. 5315. 

Dick Murphy, Incorporated, &c.. Plaintiff in Error, 

vs. 

Edgar R. Holcer. 

1 Municipal Court of the District of Columbia. 

No. 200,929. I 

j 

Edgar R. Holcer, Infant, Plaintiff, 

i 

_ | 

Dick Murphy, Incorporated, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the !above-en¬ 
titled cause, to wit: 

2 In the Municipal Court of the District of Columbia. 

No. —. | 

Edgar R. Holcer, by His Next Friend and Father, John 
R. Holcer, 432 Buchanan Street N. W., Plaintiff, 

vs. 

Dick Murphy, Inc., a Corporation, 1728 Kalorama Rd. 

N. W., Defendant. j 

Affidavit of Merit. 

District of Columbia, ss : 

John R. Holcer, being first duly sworn, on oath deposes 
and says that he brings this suit as the next friend and 
father of the plaintiff, Edgar R. Holcer, an infant, under 
the age of twenty-one years; that he has personal knowledge 
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2 DICK MURPHY, IXC., VS. EDGAR R. HOLCER. 

of the matters and things hereinafter set forth; that said 
plaintiff has a just and meritorious cause of action against 
the defendant, Dick Murphy, Inc., for that heretofore, to 
wit, on the 9th day of September, 1929, the said Edgar R. 
Holcer, being then a minor of the age of twenty years, con¬ 
tracted, in so far as he was able, with the said defendant, 
for the purchase of a Buick coupe automobile from the 
defendant, for the price of Six Hundred and Thirty-one 
Dollars ($631) that said infant turned over to the said 
defendant a 1929 model Ford coupe automobile, and was 
allowed by said defendant a credit of Four Hundred Dol¬ 
lars ($400.00), of which the sum of One Hundred and Eight 
Dollars ($108) was deducted and applied to and in pay¬ 
ment of the balance due and owing on said Ford coupe 
automobile, by said infant, to the finance company, 

3 leaving net credit to said infant in the sum of Two 
Hundred ninety-two dollars ($292.00). That your 

affiant is advised and believes, and therefore avers that 
the said defendant has disposed of said Ford Coupe auto¬ 
mobile; that said Buick Coupe, purchased by said infant, 
from the defendant, as aforesaid, is not and was not neces¬ 
sary for said infant; that said infant has not yet reached 
the age of twentv-one vears; that on the 28th dav of Oc- 
tober, 1929, said infant, through your affiant, demanded 
from the defendant the return of sum equivalent to the 
credit allowed said infant on the Ford Coupe to wit, Two 
Hundred and ninety-two dollars ($292.00); but that said 
defendant has refused and still refuses to return or pay 
said sum. 

Wherefore there is now due and justly owing from the 
defendant to the plaintiff the sum of Two Hundred and 
Ninety-Two Dollars, exclusive of all set-offs and just 
grounds of defense, as more fully appears by the Bill of 
Particulars hereto annexed and made a part hereof. 

JOHN R. HOLCER. 

Subscribed and sworn to before me this 18 day of Decem¬ 
ber, 1929. 

[Seal of Watson V. Shelton, Notary Public, District of 

Columbia.] 

WATSON V. SHELTON, 

Notary Public, D . C . 

My commission expires Oct. 7, 1932. 
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4 In the Municipal Court of the District of Columbia. 

I 

No. —. | 

i 

Edgar E. Holcee, by His Next Friend and Father, John 
E. Holcer, 432 Buchanan Street N. W., Plaintiff, 

vs. 

Dick Murphy, Inc., a Corporation, 1728 Kalorama Ed. 

N. W., Defendant. j 

i 

Bill of Particulars. 

i 

i 

To the return of consideration given by infant plaintiff 
to defendant in the purchase of one 26-54C Buick Coupe 
motor No. 1466709, in the manner following: 

Credit received in the above purchase of said Bilick 
automobile of one 3929 Ford coupe, the property of 
said infant plaintiff, delivered to the defendant. . . $400 
Less amount due finance company on said 1929 Ford 
coupe automobile .L .. $108 

Balance due to infant plaintiff as consideration 
given in the aforesaid sale. j.... $292 

CLIFFOED P. GEANT, 
CLIFFORD P. GRANT, 
Attorney for Plaintiff , 408 Wilkies Bldg. 

| 

5 Motion to Strike Affidavit. 

i 

Filed January 7,1930. 

i 

Now comes the defendant, Dick Murphy, Incorporated, a 
corporation, by its attorneys and moves the Court to strike 
out the affidavit of merit filed by the plaintiff in the above- 
entitled cause, and as grounds therefor, says: 

1. That said affidavit does not set forth sufficient facts 
to support a summary judgment under Eule 16 of this 
Court. 

2. That said affidavit is defective in that it states conclu¬ 
sions and not allegations of facts. 

3. That said affidavit is defective in that it fads to state 
facts sufficient to constitute a cause of action. 


j 

i 

j 
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4. That there is no allegation of fact in said affidavit 
showing that the alleged infant was not of the age of twenty- 
one (21) years or more on the 9tli day of September, 1929. 

5. That the affidavit is defective for other reasons ap¬ 
parent on its fact. 

(Signed) WALTER B. GUY, 

(Signed) ARTHUR J. HILL AND, 

Attorneys for Defendant. 

Memorandum of Court’s Order Granting Defendant’s Mo¬ 
tion to Strike the Plaintiff’s Affidavit of Merit and Grant¬ 
ing the Plaintiff Leave to Amend. 

Mins. 47, Page 218’, January 24, 1930. 

Upon consideration on defendant’s motion filed herein to 
strike out the affidavit of merit filed in this cause by plain¬ 
tiff, it is considered that the said motion be, and the same is 
hereby granted, with leave granted by the Court to plain¬ 
tiff to file a substitute affidavit of merit herein. 

6 Substituted Affidavit of Merit. 

Filed February 5, 1930. 

District of Columbia, ,?,<?: 

Edgar R. Ilolcer, ibeing first duly sworn on oath deposes 
and says that he is the plaintiff in the above entitled cause 
wherein Dick Murphy, Inc., a corporation, is named as the 
defendant; that pending the hearing of this cause plaintiff 
attained the age of twenty-one (21) years on, to-wit; the 
26th day of December, 1929, and elects to continue the 
prosecution of this cause in his own name and right; that 
he has a just and meritori-us cause of action against said 
defendant and has personal knowledge of the matters and 
things hereinafter Stated; that on, to-wit: the 9th day of 
September, 1929, plaintiff, being then a minor under the 
age of twenty-one years, having been born in the City of 
Washington, District of Columbia, on December 26, 1908, 
contracted, in so far as he was able, with the said defendant 
for the purchase of a Buick coupe automobile from the de¬ 
fendant for the price of Six Hundred and Thirty-one Dol¬ 
lars ($631); that plaintiff turned over to the said defendant 
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j 

a 1929 model Ford Coupe automobile for which he was 
allowed by said defendant a credit of Four Hundred Dol¬ 
lars ($400), of which the sum of One Hundred and Eight 
Dollars ($108) was deducted and applied to and in payment 
of the balance due and owing on said Ford Coupe auto¬ 
mobile by plaintiff to the finance company, leaving a net 
credit to plaintiff in the sum of Two Hundred aid Ninety- 
two Dollars ($292); that plaintiff is advised and believes 
and expects to prove at the trial of this cause! that said 
defendant has disposed of said Ford Coupe automobile; 
that said Buick Coupe, purchased by plaintiff, is not and 
was not necessary for plaintiff; that on, to-witj: the 28th 
day of October, 1929, plaintiff, through John R. 
7 Ilolcer, next friend and father, offered to jrestore to 
defendant the said Buick Coupe automobile upon the 
return to plaintiff of a sum equivalent to the credit allowed 
him on the Ford Coupe automobile, to-wit: Twd Hundred 
and Ninety-two Dollars ($292), but that said defendant has 
refused and still refuses to accept said Buick Cdupe auto¬ 
mobile or to pay said sum; wherefore there is now justly 
due and owing from the defendant to the plaintiff the sum 
of Two Hundred and Ninety-two Dollars ($292)! exclusive 
of all set-offs and just grounds of defense, as more fully 
set forth in the Bill of Particulars hereto annexed and made 
a part hereof. 

(Signed) EDGAR R. HOLCER. 

Subscribed and sworn to before me this 31 day of Janu¬ 
ary, 1930. | 

[seal.] WILLIAM J. JOHNSON, 

Notary Public, D. C. 

i 

Amended BUI of Particulars. 

j 

Filed February 5, 1930. j 

Plaintiff, Edgar R. Holcer, sues the defendant, Dick 
Murphy, Inc., a corporation, for the return to plaintiff of 
the consideration given by plaintiff to defendant in the 
form of a credit in the sum of $292 allowed plaintiff by the 
defendant in the purchase by plaintiff of the defendant of 
a Buick Coupe automobile on, to-wit: the 9th dhy of Sep¬ 
tember, 1929, plaintiff then being a minor undqr the age 

2—5315a | 
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| 

i 

i 
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of twentv-one rears, having been born on the 26th dav of 
December, 1908, and having heretofore, to-wit: on the 28tli 
day of October, 1929, offered to restore said Buick to de¬ 
fendant upon the return to plaintiff of the above considera¬ 
tion; that defendant has refused to accept said Buick or to 
return said consideration to plaintiff; that said Buick is 
not and was not a necessary to plaintiff; that the foregoing- 
credit of $292, for which plaintiff brings this suit, 
8 was computed in the following* manner: 

Valuation of Ford Coupe, 1929 model, turned in by 
plaintiff as part payment on the above mentioned 
Buick Coupe, which has since been disposed of by 


defendant . . $400 

Amount due finance company by plaintiff on said 

Ford Coupe and paid by defendant .. 10S 


Net credit to plaintiff on said Ford Coupe, ap¬ 
plied in part payment of the above men¬ 
tioned Buick Coupe, being the amount sued 
for . $292 


Motion to Dismiss. 

Filed February 18,1930. 

Now comes the defendant, Dick Murphy, Inc., a corpora¬ 
tion, bv its attorneys and moves the Court to dismiss the 
above-entitled cause and as grounds therefor, says: 

1. That the substituted affidavit of merit and the bill of 
particulars filed therein do not set forth sufficient facts to 
constitute a cause of action. 

2. That said affidavit of merit and said bill of particulars 
show on their face that the plaintiff has not performed the 
condition precedent to a right of action with respect to the 
matter therein set forth. 

3. That said affidavit and bill of particulars show on 
their face that the consideration received by the plaintiff 
has not been returned to the defendant and further show 
that no proper tender or offer to return the said considera¬ 
tion has been made by the plaintiff. 

4. That said affidavit and bill of particulars are defective 
in that they state conclusions and not allegations of fact. 
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5. That said affidavit and hill of particulars afe defective 
for other reasons apparent on their face. 

(Signed) WALTER B. GUY, ! 

(Signed) ARTHUR J. HILLAND, 

Attorneys for Defendant. 

\ 

9 Memorandum of Court’s Order Overruling the 

Defendant’s Motion to Dismiss. 

i 

Mins. 47, P. 312, February 20, 1930.! 

i 

Upon consideration of defendant’s motion to dismiss the 
above entitled cause, filed herein, it is considered that said 
motion be and the same is herebv overruled. Defendant’s 
exceptions noted. 

Affidavit of Defense. 

! 

Filed March 12, 1930. j 

I 

District of Columbia, ss : 

\ 

Kathryn F. Kelly, being first duly sworn, on; oath, says 
that she is Secretary and Treasurer of Dick Murphy, Inc., 
a corporation, named defendant in the above-entitled cause, 
wherein Edgar R. Holcer is named plaintiff; that she has 
personal knowledge of the facts hereinafter related and is 
authorized to and makes this affidavit on behalf |of the said- 
defendant ; affiant denies that the defendant is indebted to 
the plaintiff in the sum of Two Hundred and Ninety-Two 
Dollars ($292.00), or in any other sum and says that the 
defendant has a good, valid and meritorious defense to the 
whole of the plaintiff’s alleged cause of action, the grounds 
of which said defense are as follows: 

i 

Affiant says that when the plaintiff entered info the con¬ 
tract with the defendant to which reference is made in the 
affidavits of merit and bills of particulars, filed herein, the 
plaintiff represented to the officers, agents and employes of 
the defendant that he was then of full age; affiant further 
says that the defendant’s officers, agents and employes be¬ 
lieved the said representation and acting ih reliance 
thereon, entered into the said contract, and the defendant 
expects to prove at the trial hereof that as the result of 
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the said representation, it has suffered and will suf- 
10 fer damages as set forth in the statement of the de¬ 
fendant’s damages hereunto annexed and specifically 
referred to and made a part thereof. 

(Signed) KATHRYN F. KELLY. 

Subscribed and sworn to before me this 6th day of 
March, A. D. 1930. 

(Signed) MILLARD S. YE ATM AN, 

[seal.] Notary Public , D. C. 

My Commission Expires October 6, 1931. 

Statement of Defendant's Damages. 

Filed March 12,1930. 

Commission paid on sale of Buick Coupe automo¬ 
bile to the plaintiff. 

Loss on resale of Ford coupe automobile received 

from plaintiff . 

Loss on financing of Buick Coupe automobile sold 

to plaintiff. 

Depreciation in value and damages to Buick Coupe 
automobile while in the possession of the plain¬ 
tiff . 


$8.75 

20.00 

56.00 

291.20 


Total . $375.95 

(Signed) WALTER B. GUY, 

(Signed) ARTHUR J. HILL AND, 

Attorneys for Defendant. 


The Court's Finding and Judgment Thereon. 

Minutes 48, P. 87, April 16, 1930. 

Now comes the parties hereto and thereupon this cause 
being heard and submitted the Court finds in favor of the 
plaintiff in the sum of Two Hundred and Ninety-Two dol¬ 
lars ($292.00), with interest from date and costs. 
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1 

11 Memorandum of the Filing of Defendant's Motion 

for a Netc Trial. 

i 

Minutes 48, Page 93, April 17, 1930. j 

; 

Comes now the defendant and files herein his motion for 
a new trial. 

Memorandum of the Court’s Overruling of Defendant’s 

Motion for a New Trial. 


Minutes 48, Page 96, April 22, 1930. 


Comes now the parties hereto, by their respective attor¬ 
neys of record and the motion for a new trial filed herein 
being considered, it is ordered that said motion fie, and the 
same is hereby overruled. 

Wherefore it is considered that the plaintiff recover of 
the defendant the sum of Two Hundred and ninety-two 
dollars ($292.00) with interest from date and costs of suit 
and have execution thereof. Defendant notes an appeal. 

I 

Assignment of Errors. 

Filed June 5, 1930. | 

i 

i 

The Court erred: 


1. In holding that an infant can recover money paid for 
property which he still holds without returning or; making a 
valid tender to return the property. 

2. In holding that plaintiff’s tender to return the Buick 
Coupe was a valid tender. 

3. In holding that the seller of property to an infant 

cannot set off the use value and depreciation of the prop¬ 
erty against the claim of the infant for money paid there¬ 
for. | 

4. In holding that an infant can recover money paid for 
property without first accounting for the injury which his 

deceit has inflicted upon the seller. 

12 5. In holding that evidence of a tender and other 


matter not pleaded and not relevant or m 
the issue is admissible. 


aterial to 


r 
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6. In holding that an infant does not ratify and affirm 
his contract by retaining possession and exercising owner¬ 
ship of the property which he received under it and by 
claiming the benefits of the contract after becoming of age. 

7. In holding that the plaintiff is not bound by his con¬ 
tract. 

8. In granting the plaintiff leave to file a substituted 
and amended affidavit of merit. 

9. In overruling defendant’s motion to dismiss. 

(Signed) ^ WALTER E. GUY, 

(Signed) i ARTHUR J. HILL AND, 

Attorneys for Defendant. 

Memorandum of the Filing, Submission, Settling and Sign¬ 
ing of the Bill of Exceptions. 

Minutes 48, Page 202, May 27, 1930. 

Comes now the parties hereto by their respective attor¬ 
neys of record. Wherefore the bill of exceptions taken 
at the trial of this cause is submitted to the Court to be 
settled. 

13 In the Municipal Court of the District of Columbia: 

No. 200,929. 

Edgar R. Holcer, Plaintiff, 
vs. 

Dick Murphy, Inc., a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered, that this cause came on for trial be- 
gore Judge Mary O’Toole without a jury on March 14, 
1930. 


Thereupon, to maintain the issues on his part joined, the 
plaintiff, Edgar It. Holcer, who being first duly sworn, testi¬ 
fied in substance that he was born on December 26, 1908; 
that on September 9, 1929, he entered into a contract with 
the defendant, Dick Murphy, Inc., a corporation, for the 
purchase of a Buick Coupe automobile for the sum of Six 
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Hundred and Thirty-One Dollars ($631.00), on abcount of 
which lie received a credit of Two Hundred Ninety-Two 
Dollars ($292.00) for a Ford Coupe automobile, which 
credit represented the allowance therefor, namely, Four 
Hundred Dollars ($400.00) less the sum of One;Hundred 
and Eight Dollars ($108.00) which he owed thereon and 
which the defendant agreed to pay on his behalf; that he 
delivered the Ford Coupe to the defendant and! accepted 
delivery of the Buick Coupe under the terms of the con¬ 
tract and made payment of the first installment in the sum 
of Twenty-Eight Dollars ($28.00), due on October 9, 1929; 
that he drove the Buick Coupe until October 28, 1929, from 
which time it has been parked in his father’s garage at 432 
Buchanan Street, Northwest, and is still there. 

The plaintiff offered to testify that about a \\;eek after 
he received the Buick Coupe he returned with it to the de¬ 
fendant’s place of business for repairs, as the radiator was 
overheating; that he then advised an employee Of the de¬ 
fendant that the Buick Coupe was not satisfactory 
14 and that lie wanted his Ford Coupe, but was advised 
that the Ford Coupe had been sold and was assured 
that the Buick Coupe was all right and that he had made 
a good purchase; that the plaintiff went back several sub¬ 
sequent times with the same complaint. Counsel for the 
defendant objected to the testimony on the ground that the 
testimony was irrelevant and immaterial in that tlie alleged 
right to disaffirm was not based on a breach of warranty, 
but was based solely on the plaintiff’s infancy,;and that 
there was no allegation in the affidavit of merit Or bill of 
particulars either of a breach of warranty or a tender to 
return the Buick Coupe on that occasion. The Court over¬ 
ruled the objection and admitted the testimony injevidence, 
holding that the testimonv was admissible to show a tender 
to return the Buick Coupe, to which ruling an exception 

was dulv taken and noted on behalf of the defendant. 

•/ 

The plaintiff further testified that the amount claimed 
in the affidavit of merit and bill of particulars, namely, Two 
Hundred and Ninety-Two Dollars ($292.00), had not been 
paid to him. 

On cross-examination by counsel for the defendant, the 
plaintiff admitted his signature on his order for the Buick 
Coupe dated September 9, 1929, and containing the follow¬ 
ing provision: “I hereby warrant that I am of ffill age”; 
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he further admitted that he had purchased the automobile 
to use and had used it from September 9, 1929, to October 
28, 1929, in his business as an insurance solicitor and col¬ 
lector; that during the pendency of this action he had re¬ 
ceived a letter demanding the return of the Buick Coupe 
and had not returned the Buick Coupe and still has it in his 
possession. He further admitted that the water jacket of 
the motor in the Buick Coupe had frozen and cracked while 
in his possession, and that he was relying upon the promise 
of the defendant and claiming the sum of Two Hundred 
and Ninety-Two Dollars ($292.00) which the defendant 
had promised and agreed in the contract to allow him for 
his Ford Coupe on account of the purchase price of the 
Buick Coupe. 

The following letter, the receipt of which the defendant 
admitted, was offered by the plaintiff: 

15 “Law Offices of Harry A. Grant, Wilkins Building, 

Washington, D. C. 

“October 28, 1929. 

“Dick Murphy, Inc., 

1728 Kalorama Rd. N. W., 

Washington, D. C. 

‘ ‘ Gentlemen : 

“This office has been retained bv E. R. Holcer of 432 

* 

Buchanan Street, North West, who, on September 9, 1929, 
purchased a used 26-54 C Buick Coupe for the sum of five 
hundred and seventy-five dollars, turning in a 1929 Ford 
Coupe in exchange. 

“The father of Mr. Holcer, the purchaser, has asked this 
office to take steps to rescind this contract, due to the fact 
that the purchaser is under twenty-one years of age and 
not capable of making a valid deed or contract. Before 
taking steps to rescind this deal, I am giving opportunity 
to adjust the matter without litigation. The return of the 
consideration given by the purchaser, the infant, is now 
requested, and I am instructed to advise you that the Buick 
Coupe will be returned upon the remittance of such con¬ 
sideration. 

“Very truly yours, 

“HARRY A. GRANT.” 

HAG :L. 
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And here the plaintiff rested, the foregoing being the 
substance of all the testimony offered in his behalf. 

And thereupon, counsel for the defendant mo:ved that, 
the cause be dismissed on the ground that the plaintiff had 
affirmed the contract since reaching the age of twentv-one 
years by retaining possession and exercising Ownership 
of the Buick Coupe and by relying upon the promise of the 
defendant and claiming the benefits of the contract, and on 
the further ground that the plaintiff had neither j returned 
the Buick Coupe to the defendant nor made a valid tender 
to return it to the defendant. The Court overruled 
16 the motion, to which ruling an exception was duly 
taken and noted on behalf of the defendant. 

i 

Thereupon, to maintain the issues on its part joined, the 
defendant called as a witness Daniel J. Smith, who, being 
first duly sworn, testified in substance that he was formerly 
employed by the defendant as an automobile salesman; 
that he had sold the Buick Coupe to the plaintiff! and was 
familiar with the facts surrounding the sale; that he first 
saw the plaintiff in the defendant’s place of business a few 
days prior to September 9, 1929, when the plaintiff called 
at the defendant’s place of business and requested that he 
be shown some used automobiles; that he did show the 
plaintiff the used automobiles which the defendant had on 
hand and that out of all of them, the plaintiff chose the 
Buick Coupe; that the following day the plaintiff came back 
with his mother and father to view the Buick Coupe and 
later the plaintiff took the Buick Coupe out to! have it 
tested and that subsequent thereto the sale of the Buick 
Coupe to the plaintiff was made; that at the time of the 
sale, the plaintiff stated to him that he, (the plaintiff), was 
then twenty-one years of age; that about a week subsequent 
to the sale he talked with the plaintiff regarding the over¬ 
heating of the radiator of the Buick Coupe and at that time 
had the radiator fixed and a few minor adjustments made 
for the plaintiff. The witness, being first duly qualified as 
an expert, further testified that he knew the condition of 
the plaintiff’s Ford Coupe and the Buick Coupe at! the time 
of the sale and that in his opinion the allowance for the 
Ford Coupe, namely, Four Hundred Dollars ($400j.00), and 
the price charged for the Buick Coupe, namely, Five Hun- 
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drecl and Seventy-Five Dollars ($575.00) cash, or Six Hun¬ 
dred and Thirty-One Dollars ($631.00) on time, were fair 
and reasonable. 

Upon cross-examination the witness stated that the plain¬ 
tiff wanted to get his Ford back and return the Buick 
Coupe but the Ford had already been disposed of by the 
defendant. 


Thereupon, to further maintain the issues on its part 
joined, the defendant called as a witness James 
17 Louis Vassar, who, being first duly sworn, testified 
in substance that he was employed by the defendant, 
Dick Murphy, Inc., a corporation, as sales manager and was 
so employed on September 9, 1929; that he was familiar 
with the facts surrounding the sale of the Buick Coupe to 
the plaintiff; that he had seen and interviewed the plaintiff 
and his mother and father at the defendant’s place of busi¬ 
ness on the occasion when thev came to see the Buick 


Coupe; that no verbal inquiry was made as to the age of 
the plaintiff: that he had approved the sale and that the 
plaintiff in his application for credit stated that he was 
twenty-one years of age; that he was familiar with the 
value of used cars and knew the condition of the Buick 


Coupe and the Ford Coupe and that in his opinion the price 
charged for the Buick Coupe and the allowance for the 
Ford Coupe were fair and reasonable; that he had ex¬ 
amined the Buick Coupe in the plaintiff’s possession on 
March 1, 1930, and found it reasonably well kept in ap¬ 
pearance; that he found from a comparison of the reading 
of the speedometer at that time and at the time the Buick 
Coupe was delivered to the plaintiff, that it had been driven 
Two Thousand Six Hundred and Twenty-Nine (2,629) miles 
while in the plaintiff’s possession; that he found that the 
water jacket of the motor in the Buick Coupe had been al¬ 
lowed to freeze and had cracked; that the battery was of no 
value; that the tires showed considerable wear and the 
right rear tire was worn out and that the Buick Coupe had 
sustained other minor damages. The witness, being first 
duly qualified as an expert, further testified that to repair 
the Buick Coupe and place it in the same condition as it 
was in when it was delivered to the plaintiff, a new block, 
with new’ rings and pistons, w r ould have to be installed in 
the motor, which v’ould cost One Hundred Dollars and 
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Twenty-Cents ($100.20); that the battery and the right 
rear tire would have to be replaced at a cost of Fifteen Dol¬ 
lars ($15.00), each; that other minor repairs would have to 
be made and the body touched up, all of which would cost 
Eighteen Dollars ($18.00); that his total estimate for 
18 repairs amounted to One Hundred Forty-Eiight Dol¬ 
lars and Twenty Cents ($148.20); that after these 
repairs are made, the Buick Coupe, in his opinion,! will not 
sell for more than Four Hundred and Twenty-Five! Dollars 
($425.00), so that in his opinion it had depreciated One 
Hundred and Fifty Dollars ($150.00) in value while in the 
plaintiff's possession. 

He further testified that the Buick Coupe had not been 
returned and no tender to return it had been made !to him. 

On cross-examination by counsel for the plaintiff, the 
witness testified that he had not taken the batterv out of the 
car to examine it and — his opinion that it was of no value, 
was based on the fact that it had not been charged during 

o j o 

the winter months and probably would not now charge at 

all; that in his opinion the water jacket of the motbr could 

not be satisfactorilv welded and that it would be nfecessarv 

* 

to install a new block, with new rings and piston i, in the 
motor. 

| 

| 

Thereupon, to further maintain the issues on its part 
joined, the defendant called as a witness Kathryn I\ Kelly, 
who, being first duly sworn, testified in substance that she • 
is secretary and treasurer of the defendant, Dick Murphy, 
Inc., a corporation, and was so employed on September 9, 
1929; that she was familiar with the facts surrounding the 
sale of the Buick Coupe to the plaintiff and the later sale 
of the Ford Coupe which the defendant received fjrom the 
plaintiff; that in the sale of the Buick Coupe to the plain¬ 
tiff, she paid on behalf of the defendant a commission of 
Eight Dollars and Seventy-Five Cents ($8.75) to Daniel J. 
Smith; that the unpaid balance of the purchase price of the 
Buick Coupe was financed by the General Motors Accept¬ 
ance Corporation, under a conditional sale contract, and 
that when the plaintiff disaffirmed the contract, the|defend- 
ant was obliged to and did repurchase the contract from the 
General Motors Acceptance Corporation for tlhe full 
amount due thereon, including finance charges of! Forty- 
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Eight Dollars and Seventy-One Cents ($48.71), which 
amount represented a loss to the defendant; that on behalf 
of the defendant she paid out the sum of One Hundred and 
Eight Dollars ($10S.00) representing the balance 
19 owing by the plaintiff on the Ford Coupe which he 
traded in on account of the purchase price of the 
Buick Coupe and that the Ford Coupe was sold for the 
sum of Three Hundred and Eighty Dollars ($380.00), but 
that because it was sold to an employee of the defendant 
no commission was paid in connection with the sale and 
their net loss on the Ford Coupe was Twenty Dollars 
($20.00), being the difference between the amount allowed 
therefor, namely. Four Hundred Dollars ($400.00), and the 
amount received therefor, namely, Three Hundred and 
Eighty Dollars ($380.00): that in his application for credit, 
the plaintiff stated that he was twenty-one years of age; 
that she executed the contract on behalf of the defendant in 
the belief and reliance that the plaintiff was then twenty- 
one years of age; that the Buick Coupe had not been re¬ 
turned and that no fender to return it had been made to her. 

The defendant offered the original order and the con¬ 
ditional sale agreement, the signature of the plaintiff on 
each being admitted, showing the price and terms of sale 
and containing a warranty by the plaintiff that he was then 
of full age. The defendant also offered a letter, the receipt 
of which the plaintiff admitted, showing that on February 
15, 1930, during the pendency of the action, demand was 
made on the plaintiff to return the Buick Coupe or advise 
the defendant where and when possession of it could be 
taken. 

And thereupon, the defendant rested, the foregoing being 
the substance of all the testimonv offered on its behalf. 

And thereupon the plaintiff called as witness in rebuttal 
John R. Holcer, who, being first duly sworn, testified in 
substance that he is the father of the plaintiff, Edgar R. 
Holcer, and that he had seen the Buick Coupe before his 
son, the plaintiff, had purchased it. 

Over the objection of counsel for the defendant, the wit¬ 
ness was permitted to testify that about a week after the 
plaintiff received the Buick Coupe, the witness received a 
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telephone call from the plaint iff, who was then in 
20 Philadelphia, Pennsylvania, with the automobile, 
and the plaintiff stated that the Buick Cpupe was 
not satisfactory and he wanted the witness to communicate 
with the defendant, Dick Murphy, Inc., in regard to it. The 
objection of counsel for the defendant was baspd on the 
ground that the testimony was hearsay and not proper re¬ 
buttal and therefore inadmissible, and an exceptipn to the 
Court’s action in overruling the objection was dply taken 
and noted on behalf of the defendant. The witnesjs further 
testified that the Buick Coupe had not been driven since 
October 26, 1929; that he communicated by telephone with 
Mr. Flaherty, head of the defendant’s used car department, 
advising him that the Buick car was not satisfadtorv and 
that his son would return it to defendant upon his son’s 
return from Philadelphia. 

On cross-examination by counsel for the defendant, the 
witness admitted that the water in the water jacket of the 
motor in the Buick Coupe had frozen while it was in his 
garage and that the water jacket had cracked as a!result of 
the ice, and is still cracked. 

On re-direct examination, the witness testified that to 
prevent freezing, he had attempted to let the water out of 
the radiator of the Buick Coupe at the same time that he 
had let the water out of his owm car. ! 


Thereupon the plaintiff called as a witness ini rebuttal 
Fred H. Wassman, Jr., who, being first duly sworn, testi¬ 
fied in substance that he is an automobile mechahic; that 
about the time the plaintiff purchased the Buick Coupe 
from the defendant, he, at the request of the plaintiff, ex¬ 
amined and tested the Buick Coupe; that he found the 
Buick Coupe in good mechanical condition with the excep¬ 
tion of the clutch which was loose, and the radiator, the 
heating tube of which was rusted out; that on March 7, 
1930, he had again examined the Buick Coupe at the request 
of the plaintiff; that he found the water jacket of the motor 
was pushed out under the manifold by ice, but that in his 
opinion the crack could be welded at a cost of about Twenty 
Dollars ($20.00), and that the motor would be all 
21 right mechanically; that in his opinion the fact that 
the battery would not discharge electricity does not 
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necessarily indicate that it is of no value; that he does not 
know the condition of the paint on the car, though it ap¬ 
peared to be all right, except for the dust. 

On cross-examination by counsel for the defendant, the 
witness admitted that his last examination of the Buick 
Coupe was made in the evening after dark and that he only 
had a dim light to throw on the Buick Coupe; that he did 
not drive the Buick Coupe on that occasion and did not 
take out the battery to examine it, though the lights on the 
car would not turn on. 

Thereupon the plaintiff testified in rebuttal that the tire 
on the right rear wheel came with the Buick Coupe as the 
spare tire and was worn when he got it; that he does not 
know how far he has driven the Buick Coupe but doubts 
that he drove it Two Thousand Six Hundred and Twenty- 
Nine Miles (2,629); that in his opinion, he drove the car 
about seven hundred or eight hundred miles and that no 
one other than himself drove the car; that he made no rep¬ 
resentations as to his age nor did the defendant or any of 
its officers or agents, ask his age prior to the purchase of 
the Buick Coupe. 

And thereupon the plaintiff rested, the foregoing being 
the substance of all the evidence offered in rebuttal on 
behalf of the plaintiff. 

And thereupon counsel for the defendant moved that the 
cause be dismissed and for judgment on the grounds stated 
in support of its motion to dismiss at the close of the plain¬ 
tiff’s testimony, and on the further ground that the undis¬ 
puted evidence showed that the defendant’s damages ex¬ 
ceed the amount of the plaintiff’s demand. The Court 
overruled the motion, to which ruling an exception was duly 
taken and noted on behalf of the defendant. 

The foregoing is the substance of all of the evidence and 
the proceedings bearing upon the exceptions herein re¬ 
served on behalf of the defendant. 

And thereupon, and as all of said exceptions were 
22 duly noted and allowed as aforesaid and dulv entered 
upon the minutes of the Court, and because the 
matters and things hereinbefore recited are not matters of 
record, in order to make the same a part of the record 
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herein, which is hereby ordered, so that the defendant may 
have its case reviewed on appeal, the defendant, jby its at¬ 
torneys, moves the Court to sign and seal this, its bill of ex¬ 
ceptions, to have the same force and effect as if leach and 
everyone of said exceptions had been separately signed and 
sealed, which motion is granted by the Court; and there¬ 
upon the defendant tenders this, its bill of exceptions, and 
requests the Court to sign and seal the same, which is ac¬ 
cordingly done, now for then, this 17th day of October, A. 


D. 1930. 


MARY O’TOOllE, 

Justice . 


Approved: 

HARRY A. GRANT, 
CLIFFORD P. GRANT, 
Attorneys for Plaintiff. 
WALTER B. GUY, 
ARTHUR J. HILLAND, 
Attorneys for Defendant. 


23 Designation of Record. 

\ 

Filed Julv 25, 1930. I 

V 7 i 

I 

Now comes Dick Murphy, Inc., a corporation, the plain¬ 
tiff-in-error in the above entitled cause, and designates the 
parts of the record which it desires to have included in the 
transcript, said parts being considered sufficient for the 
determination of the questions raised on appeal,; namely: 


1. Orriginal affidavit of merit and bill of particulars 

filed by the plaintiff. I 

2. Defendant’s motion to strike plaintiff’s affidavit of 
merit. 

3. Memorandum of the Court’s order granting defend¬ 
ant’s motion to strike the plaintiff’s affidavit of merit and 
granting the plaintiff leave to amend. 

4. Plaintiff’s substituted affidavit of merit and amended 
bill of particulars. 

5. Defendant’s motion to dismiss. 

6. Memorandum of the Court’s order overruling the de¬ 
fendant’s motion to dismiss. ; 

7. Affidavit of defense and statement of the defendant’s 
damages filed therewith. 


i 
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8. Tlie Court’s finding* and judgment thereon. 

9. Memorandum of the filing and overruling of defend¬ 
ant’s motion for a new trial. 

10. Assignment of Errors. 

11. Memorandum of the filing, submission, settling and 
signing of the Bill of Exceptions. 

12. The Bill of Exceptions. 

13. A copv of this designation. 

(Signed) WALTER B. GUY, 

(Signed) ARTHUR J. HILLAND, 

Attorneys for Dick Murphy, Inc., Plaintiff-in-Error. 

24 Service of a copy of the foregoing designation of 
record is hereby acknowledged this 24th day of 

July, A. D., 1930. 

(Signed) HARRY A. GRANT, 

(Signed) CLIFFORD P. GRANT, 

Attorneys for Edgar R. Ilolcer, Defendant in Error. 

25 Filed Aug. 5, 1930, Municipal Court, District of 

Columbia. 

United States of America, ss : 

The President of the United States to the Honorable Mary 
O’Toole, Judge of the Municipal Court of the District 
of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Edgar R. Holcer, 
Plaintiff, and Dick Murphy, Inc., a corporation, Defendant, 
No. 200,929, a manifest error hath happened, to the great 
damage of the said Defendant, as by its complaint appears. 
We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judg¬ 
ment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Court of Appeals 
of the District of Columbia, together with this writ, so that 
you have the same in the said Court of Appeals, at Wash¬ 
ington, within 20 days from the settling of the bill of ex¬ 
ceptions, or within such additional time after the expira- 
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lion of the 20 days as the court below or a judge! thereof 
for sufficient cause shall allow; that the record hnd pro¬ 
ceedings aforesaid being inspected, the said Court of Ap¬ 
peals may cause further to be done therein to confect that 
error, what of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable George E. Martin, Chief! Justice 
of the said Court of Appeals, the 5th day of August, in the 
vear of our Lord one thousand nine hundred and thirty. 

HENRY W. HODGES, j 
Clerk of the Court of Appeals 

of the District of Colombia. 

Allowed by 

GEORGE E. MARTIN, j 

Chief Justice of the Court of 

Appeals of the District of Columbia . 

j 

26 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 25, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to direction of coun¬ 
sel herein filed, copy of which is made part of this tran¬ 
script, in Cause, At Law, No. 200,929, wherein Eflgar R. 
Holcer is plaintiff, and Dick Murphy, Incorporated, a Cor¬ 
poration, is defendant. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 31st day of October, 1930. j 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFIf, 

Clerk. 

i 

I 

Endorsed on cover: District of Columbia Municipal 
Court. No. 5315. Dick Murphy, Incorporated, &ci, plain¬ 
tiff in error, vs. Edgar R. Holcer. Court of Appeals, Dis¬ 
trict of Columbia. Filed Oct. 1, 1930. Henry W. fitodges, 
Clerk. 
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(Snuri of Appeals 

OF THE DISTRICT OF COLUMBIA 
October Term, 1930 

No. 5315 

Dick Murphy, Incorporated, a Corporation; 

Plaintiff in Error , 
vs. 

Edgar R. Holcer, 

Defendant in Error. 

j 

BRIEF ON BEHALF OF PLAINTIFF IN ERROR 

i 

I 

— 

STATEMENT OF THE CASE j 

i 

The case is before this Court upon writ of error to 
the Municipal Court of the District of Columbia.; (R. 

p. 20). 

The action arose out of the sale of a Buick Cpupe 
automobile to an infant. The infant, who is the 
defendant-in-error, brought suit in the lower Court 
against the seller, the plaintiff-in-error, to recover the 


| 
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sum of $292.00 which amount was allowed for his Ford 
Coupe by the plaintiff in error on account of the pur¬ 
chase of the Buick automobile. (R. pp. 10, 11). 

For convenience and claritv the infant is herein 
designated as the “plaintiff,” and the seller is desig¬ 
nated as the “defendant.” 

The plaintiff was born December 26, 1908. He pur¬ 
chased the automobile on September 9, 1929, approxi¬ 
mately three and one-half months before he became 
•> 

twenty-one years of age (R. p. 10), though he verbally 
represented to the defendant’s salesman that he was 
then twenty-one years of age (R. p. 13), and in his 
written application for credit he gave his age as 
twenty-one years (R. p. 16). He also signed a written 
order for the automobile, containing the following 
warranty: “I hereby warrant that I am of full age” 
(R. p. 11). 

The defendant believed and relied on the plaintiff’s 
representations and warranty with respect to his age 
(R. p. 16). 

The defendant alleged and proved that the automo¬ 
bile had depreciated $150.00 in value and had been 
damaged to the extent of $148.20, while in the plain¬ 
tiff’s possession, and that the defendant sustained 
other damages amounting to $77.46 (R. pp. 14, 15, 16). 

The plaintiff purchased the automobile to use, and 
did use it until October 28, 1929, a period of approxi¬ 
mately two months in his business as an insurance 
solicitor and collector (R. p. 12). According to read¬ 
ings of the speedometer the plaintiff drove the auto¬ 
mobile two thousand six hundred twentv-nine miles 

* 

(R. p. 14). He did not return the automobile, though 
on October 28, 1929, his attorney wrote a letter to the 
defendant, stating that the plaintiff was under the age 
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of twenty-one years and not capable of making aj valid 
contract. The attorney requested “the return of the 
consideration given by the purchaser, the infant,’’ and 
stated that “the Buick Coupe will be returned; upon 
the remittance of such consideration. ” This was the 
only tender alleged (R. p. 12). 

i 

Over the objection of counsel for the defendant the 
plaintiff was permitted to testify that about a! week 
after he received the automobile he returned w^ith it 
to the defendant’s place of business for repairs, ns the 
radiator was overheating; that he then advisqd an 
employee of the defendant that the automobile was not 
satisfactory and that he wanted his Ford Coupe, but 
was advised that the Ford Coupe had been sold and 
was assured that the Buick Coupe was all right and 
that he had made a good purchase, and that the plain¬ 
tiff on several occasions subsequently made the jsame 
complaint. The objection was based on the grounds 
that the testimonv w'as irrelevant and immaterial in 

m/ 

that the alleged right to rescind the contract was not 
based on a breach of warranty, but was based Solely 
on the plaintiff’s infancy, and there was no allegation 
either of a breach of warranty or a tender to return 
the Buick Coupe on that occasion (R. p. 11). 

On February 15, 1930, during the pendency of the 
action, and after the plaintiff had become twenty-one 
years of age, the defendant wrote a letter to the plain¬ 
tiff demanding that plaintiff return the Buick Coupe 
or advise the defendant where and when possession of 
it could be taken. The plaintiff did not comply with 
the demand and still had possession of the automobile 
at the time of the trial (R. pp. 12 and 16). j 

The Court rendered a finding and judgment in favor 
of the plaintiff for the full amount claimed. The de- 
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fendant filed a motion for a new trial, which was 
overruled. Thereafter, the defendant petitioned this 
Court for a writ of error which was granted on August 
5, 1930 (R. pp. 20 and 21). 

On July 22, 1930, counsel for the respective parties 
agreed upon a bill of exceptions and presented the 
same to Judge Mary O’Toole, the Trial Judge, who 
signed the same. Thereafter, and before the issuance 
by this Court of the writ of error, said Judge Mary 
O’Toole intentionally struck her signature from the 
bill of exceptions, thus preventing counsel for de¬ 
fendant from preparing and filing herein a transcript 
of record. Thereafter, counsel for plaintiff filed herein 
a motion to dismiss the writ of error granted herein 
upon the ground that defendant had failed to file its 
transcript of record within twenty days from the set¬ 
tling of the bill of exceptions. This was upon the 
theory that the original signing by Judge O’Toole of 
the bill of exceptions constituted a signing and settling 
thereof, although conceding that the judge had inten¬ 
tionally stricken her signature therefrom prior to the 
issuance of the writ of error herein. This Honorable 
Court reserved its decision on said motion until a 
hearing of this cause upon its merits. 



ASSIGNMENT OF ERRORS 


The Court erred: 

1. In holding that an infant can recover moneyjpaid 
for property which he still holds without returning or 
making a valid tender to return the property. 

2. In holding that plaintiff’s tender to returp the 
Buick Coupe was a valid tender. 

3. In holding that the seller of property to an infant 
cannot set off the use value and depreciation of the 
property against the claim of the infant for money 
paid therefor. 

4. In holding that an infant can recover money! paid 
for property without first accounting for the injury 
which his deceit has inflicted upon the seller. 

5. In holding that evidence of a tender and other 
matter not pleaded and not revelant or material tio the 
issue is admissible. 

6. In holding that an infant does not ratify and 
affirm his contract by retaining possession and exer- 
cising ownership of the property which he received 
under it and by claiming the benefits of the contract 
after becoming of age. 

7. In holding that the plaintiff is not bound by his 
contract. 

8. In granting the plaintiff leave to file a substituted 
and amended affidavit of merit. 

9. In overruling defendant’s motion to dismiss. 


i 

i 










QUESTIONS INVOLVED 


For the reason that several of the assignment of 
errors raised the same point, and for the further rea¬ 
son that certain points raised by motion filed herein 
to dismiss the writ of error have been reserved until 
the hearing on the merits, and hence do not appear 
in the assignment of errors, counsel have attempted 
to discuss the questions here involved in a general way 
rather than to limit any one paragraph or page to any 
particular assignment of errors and then in substance 
repeat the same arguments as they apply to similar 
assignments. 

The principal questions raised are: 

1. When an infant obtains an automobile by misrep¬ 
resenting that he is of age, can he recover the amount 
paid therefor without having set off against his claim 
the cost of repairs to such automobile made necessary 
by his use thereof, as well as the depreciation thereof 
and damages sustained by the seller? 

2. Did plaintiff make a valid tender when he offered 
by letter to return the Buick Coupe upon condition 
that the defendant return to him the amount paid 
therefor? 

3. Can proof of tender by plaintiff to return the 
Buick Coupe be received in evidence when such tender 
is not alleged? 

4. Assuming such tender to have been made by 
plaintiff could it continue to be a valid tender when 
not renewed in the pleadings and testimony? 

5. Did the retention of the automobile by the plain¬ 
tiff for almost three months after attaining his ma¬ 
jority constitute a ratification of his contract to pur¬ 
chase? 
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6. Can a bill of exceptions be considered as signed 
and settled when the trial judge has stricken her jsig- 
nature therefrom prior to the entry in the minutes of 
the Court that the bill of exceptions had been signed 
and settled! 

7. Could this Court have proceeded to consider this 
case on a bill of exceptions from which the trial judge 
had stricken her signature? 


ARGUMENT 


WHEN AN INFANT OBTAINS AN AUTOMO¬ 
BILE BY MISREPRESENTING THAT HE IS OF 
AGE, HIS RECOVERY UPON DISAFFIRMANCE 
IS LIMITED TO THE AMOUNT PAID THEREFOR, 
LESS THE COST OF REPAIRS TO SUCH AUTO¬ 
MOBILE MADE NECESSARY BY HIS tJSE 
THEREOF, DEPRECIATION THEREOF AND 
DAMAGES SUSTAINED BY THE SELLER. ! 

i 

The testimony of defendant’s witnesses, James Louis 
Vassar and Kathryn F. Kelly, showed a total loss to 
defendant from the transaction here involved of 
$375.66, made up of depreciation, necessary repairs to 
the Buick automobile and other proper items of dam¬ 
age (R. pp. 15, 16). 

Plaintiff nowhere denies the items of commission for 
the sale to the plaintiff of the Buick automobile, 
finance charges which defendant was required to pay 
upon disaffirmance by plaintiff of his contract of pur¬ 
chase, nor defendant’s loss upon resale of the Ford 
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automobile traded in by plaintiff. In rebuttal plain¬ 
tiff’s witness, Fred H. Wassman, Jr. (R. p. 17), ad¬ 
mitted that certain necessary repairs to the Buick au¬ 
tomobile would cost about $20.00, and in general terms 
denied the item of depreciation claimed by defendant. 
However, on cross-examination (R. 18), this witness 
admitted that his examination of the Buick coupe had 
been made in the evening after dark, with the aid of 
only a dim light and that he had not driven the auto¬ 
mobile. 

Thus, with certain items of setoff admitted by plain¬ 
tiff and others denied in an extremely unsatisfactory 
manner, the Court below entered judgment for plain¬ 
tiff in the full amount claimed. 

That this was error has been so definitelv settled 

* 

for this jurisdiction by the Supreme Court of the 
United States, that we need only quote the following 
from the opinion of that Court in the case of Myers 
v. Hurley Motor Co., 273 U. S. 18-26; 71 L. ed. 515-519: 


“It has been held that where an infant after 
coming of age seeks the aid of a court of equity 
to avoid a contract, under which he has received 
property, and restore to him the possesion of obli¬ 
gations with which he has parted, he will be re¬ 
quired, wholly irrespective of his own good faith 
in the transaction, to do equity, which may extend 
to compelling him to make full satisfaction for 
the deterioration of the property due to his use 
or abuse of it. * * * 

“How far the equitable maxim that he who seeks 
equity must do equity, applies generally in suits 
brought for relief because of infancy, we need not 
inquire; nor do we need here to go as far as the 
authorities just cited. The maxim applies, at least, 
where there has been, as there was here, actual 
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fraud on the part of the infant. When an infant 
of mature appearance, by false and fraudulent 'rep¬ 
resentations as to his age, has induced another 
person to sell and deliver property to him, it is 
against natural justice to permit the infant to re¬ 
cover money paid for the property without first 
compelling him to account for the injury wjhich 
his deceit has inflicted upon the other person.” 


PLAINTIFF DID NOT MAKE A VALID TENDER 
WHEN HE OFFERED BY LETTER TO RETURN 
THE BUICK COUPE UPON CONDITION TljlAT 
DEFENDANT RETURN TO HIM THE AMOUNT 
PAID THEREFOR. 


Plaintiff’s substituted affidavit of merit (R. pj 5), 
and amended bill of particulars (R. p. 6), allege a 
tender to return to defendant the Buick automobile on 
October 28, 1929. The evidence introduced in support 
of this allegation is a letter written to defendant by 
plaintiff’s attorney on October 28, 1929 (R. p. 12), 
in which said attornev demanded the return of ! the 
consideration given by plaintiff and stated thatj the 
“Buick coupe will be returned upon the remittance of 
such consideration.” 

That this was not a valid tender we submit is estab¬ 
lished by the following authorities: 

“To be effective as such, a tender ‘must be! un¬ 
conditional.’ ” (Citing a great number of authori¬ 
ties.) Davidge v. Simmons, 49 App. D. C. 398^399. 

Hepburn & Dundas v. Auld, 1 Cranch 321, 2 L. 
ed. 122; Churchill v. Price, 44 Wise. 540, and Mfalls 
v. Gates, 6 Mo. App. 242. 

9 





In 31 Corpus Juris, under the heading “Ratifi¬ 
cation of Contracts” by infants, it is stated on 
page 1066, that: 

“* * * The mere proposal to rescind the con¬ 

tract, wherein only a conditional tender of the 
purchased property is made, is not tantamount to 
actual repudiation.” 

In Churchill v. Price, 44 Wisconsin 540, it is held 
that the tender or offer to return the property must be 
unconditional in order to be effective. 

In Tichnor Bros. v. Barley, 132 N. Y. Supl. 243, it 
is held that, if the offer to return is conditioned upon 
the repayment of anything to which the buyer is not 
strictly entitled upon disaffirmance of the conract, it 
is not a good tender. 

In Walls v. Gates, 6 Mo. App. 242, it is held that 
nothing but unconditional tender can be equivalent to 
a return of the goods. And such a tender, or an actual 
return, must be alleged and proved before the pur¬ 
chase money can be recovered back. 

An offer by letter is not a sufficient tender. 
Sturges & Burn Mfg. Co. v. Great Western Smelt¬ 
ing & Refining Co., 156 Ill. App. 474. 

“A tender implies the physical act of offering 
the thing to be tendered.” 26 R. C. L. Sec. 5, page 
627, (Citing a great number of authorities includ¬ 
ing Peugh v. Davis, 113 U. S. 542). 
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Ill 


I 


PROOF OF TENDER TO RETURN THE BUICK 
AUTOMOBILE CANNOT BE RECEIVED IN EVI¬ 
DENCE WHEN SUCH TENDER IS NOT ALLEGED. 

At the trial in the Court below plaintiff undertook 
to testify (R. p. 11) concerning a tender of the Buick 
coupe to defendant about a week after its purchase. 
Counsel for defendant objected to the testimony on 
the ground that it was irrelevant and immaterial j since 
it was not pleaded and hence no issue concerning the 
same was raised by the pleadings. The Court ad¬ 
mitted the testimony over the objection and exception 
of counsel for the defendant. 

The proposition that the proof must conform to 
pleadings, and one is valueless without the other, is 
so elementary that we feel the citation of authority un¬ 
necessary, but respectfully refer to the opinion cjleliv- 
ered by this Court in the case of Hetzel v. Railroad 

Co., 7 App. D. C. 524-529, in which it was held, | 

i 

“It is not upon the evidence alone but upon the 
pleadings and the evidence applicable to the plead¬ 
ings, that the plaintiff can in any case recover, and 
the one must consist with the other.” 
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IV 


ASSUMING SUCH TENDER TO HAVE BEEN 
MADE BY PLAINTIFF IT COULD NOT CONTINUE 
TO BE A VALID TENDER WHEN NOT RENEWED 
IN THE PLEADINGS AND TESTIMONY. 

Nowhere in the pleadings nor in the evidence does 
plaintiff renew any alleged tender by him to return 
the Buick Coupe. Indeed he admits (R. p. 12) and 
defendant affirmatively proved (R. p. 16), that during 
the pendency of the case in the Lower Court, written 
demand was made on plaintiff to return the Buick 
Coupe or to advise defendant when and where posses¬ 
sion of it could be taken. Plaintiff himself admitted 
(R. p. 12), that he had not complied with this demand 
and offered no reason or excuse for his refusal and 
that he had possession of the automobile at the time 
of trial. 

In order to base an action for affirmative relief upon 
a tender, the tender must be kept good. 

“Where a tender is made for the purpose of bas¬ 
ing a demand for affirmative relief on it ... a 
different rule founded on the principle that he 
who seeks equity must himself do equity is called 
into action, and requires the tender to be kept 
good . . .” 26 R. C. L. Sec. 26, p. 645, (Citing 
W erner v. Tuck, 127 N. Y. 217; Knudson v. Feni- 
more, Okla., 169 Pac. 478). 
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V 


THE RETENTION OF THE AUTOMOBILE BY 
THE PLAINTIFF FOR ALMOST THREE MONTHS 
AFTER ATTAINING HIS MAJORITY CONSTI¬ 
TUTED A RATIFICATION OF HIS CONTRACT TO 
PURCHASE, 

The evidence shows (R. p. 10), that plaintiff was 

born on December 26, 1908, and therefore became of 

age on December 26, 1929. Plaintiff testified at the 

trial on March 14, 1930, or almost three months After 

he became of age, that the Buick coupe was still in 

his possession, in his father’s garage (R. p. 11).; He 

had made no valid tender to return the automobile. 

In fact he refused to comply with defendant’s demand 

that it be returned. Plaintiff’s testimonv offers no 

•> 

explanation of why he still had possession of the Auto¬ 
mobile and exercised control over it at a time almost 
three months after attaining his majority. Certainly 
in the absence of unusual circumstances, which are not 
disclosed by the evidence, holding the automobile for 
this unreasonable length of time after attaining his 
majority constitutes an affirmance by plaintiff of his 
contact of purchase. 

“It is well settled that an infant may affirm his 
contract after becoming of age by continuing in 
possession of the property acquired for an unrea¬ 
sonable length of time, and by asserting owner¬ 
ship and control over it.” Gannon v. Manning, 
42 App. D. C. 206-211. 

Manning v. Johnson, 26 Ala. 446, 62 Am. Dec. 
734; 31 OJ. 1061 and 1065; 14 R. C. L. 250;;Vol. 
1, Black on Recision and Cancellation of Contracts 
780. 
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A BILL OF EXCEPTIONS CANNOT BE CON¬ 
SIDERED AS SIGNED AND SETTLED WHEN 
THE TRIAL JUDGE HAS STRICKEN HER SIG¬ 
NATURE THEREFROM PRIOR TO THE ENTRY 
IN THE MINUTES OF THE COURT THAT THE 
BILL OF EXCEPTIONS HAD BEEN SIGNED AND 
SETTLED. 

THIS COURT WOULD NOT HAVE PROCEEDED 
TO CONSIDER THIS CASE ON A BILL OF EXCEP¬ 
TIONS FROM WHICH THE TRIAL JUDGE HAD 
STRICKEN HER SIGNATURE. 

Prior to defendant’s filing its transcript of record 
in this Court on October 31, 1930, plaintiff filed herein 
a motion to dismiss the writ of error issued by this 
Court upon the ground that the transcript of record 
had not been filed within the time prescribed by Sec¬ 
tion 5 of Rule 29, of this Court. The Court reserved 
its decision thereon until the hearing of this case upon 
its merits. 

The statement filed by plaintiff in support of the 
motion states that Judge Mary O’Toole, the trial 
judge, signed the bill of exceptions on July 22, 1930, 
and that this fact is shown by the records of the 
Municipal Court. We submit that the records of the 
Municipal Court show no such situation to exist, but 
on the contrary the bill of exceptions itself, signed 
by the Trial Judge, concludes with the statement 
(R. 19) that it is signed and sealed on October 17, 
1930, or less than twenty (20) days before the filing 
in this Court of the transcript of record. 

The statement in support of the motion above men- 
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tioned further states that before the issuance of the 
writ of error by this Court, and consequently before 
any transcript of record could be filed, the Trial Judge 
struck her signature from the bill of exceptions. The 
statement thus shows on its face that the motion is 
not well founded. Plaintiff could not file its transcript 
of record until the bill of exceptions was signed and 
settled, and the bill of exceptions certainly was j not 
‘ i signed and settled,” when the signature of the Trial 
Judge had been stricken therefrom. The questioh of 
whether or not the Trial Judge could properly strike 
her signature from the Bill of Exceptions is not one 
for our consideration here. The fact is, that she: did 
strike her signature from the bill of exceptions, and 
upon the proposition that the signature of the Trial 
Judge is essential in order to make the bill of excep¬ 
tions a part of the record on appeal, we submit the 
following authorities: 

In the case of Metropolitan Bailroad Company v. 
Henry B. F. McFarland, 195 U. S. 322, 330; 49 L.| ed. 
219, 223, the transcript contained what purported to 
be certain instructions which were marked filed by the 
Clerk, also a petition and other papers concerning 
evidence given before the jury, and an agreement! be¬ 
tween counsel reciting that the Court allowed the 
prayer of the petition and with regard thereto I the 
Court said: 


“In the absence of a bill of exceptions, allowed 
and authenticated by the judge, these documents 
form no part of the record of this Court, which 
we have alone the right to consider in detenjain- 
ing the merits of the errors assigned.” (Italics 
ours.) 

“In Malony v. Adsit, 175 TJ. S. 281; 44 L. ed. 163, 
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20 Sup. Ct. Rep. 115, it was ruled that under Sec. 
953 of the Revised Statutes, Comp. Stat. 1913, 
Sec. 1590, a bill of exceptions would not be deemed 
sufficiently authenticated unless signed by the 
judge who sat at the trial, or by the presiding 
judge if more than one sat.” Roney v. United 
States, 43 App. D. C. 533, 537. 

“Where the trial judge fails to comply with a 
statutory provision requiring his signature to the 
bill of exceptions, the case made, or the transcript 
of the record, such papers cannot be considered 
on appeal.” Anno. 30 A. L. R. 721 (Citing numer¬ 
ous authorities including Malony v. Adsit, 175 
U. S. 281* 44 L. ed. 163 and decisions from the 
Courts of 19 States). 

“It (the bill of exceptions) is only a part of the 
record when it is tacked to the record and certified 
by the trial judge.” 2 R. C. L. Sec. 105, page 130, 
citing Brown v. Caldwell, 10 Serg. and R. (Pa.) 
114, 13 Am. Dec. 660. 


CONCLUSION 


For the reasons above stated, we respectfully sub¬ 
mit that from the evidence the Court might possibly, 
with propriety, have found either: 

(1) That plaintiff had affirmed his contract by re¬ 
taining the benefits thereof after becoming of age, or 

(2) Allowed plaintiff to disaffirm his contract and 
recover the consideration with which he had parted, 
upon condition that he return the Buick Coupe and 
account to defendant for the use value and deprecia¬ 
tion thereof, necessary repairs thereto, and all dam¬ 
ages to defendant occasioned by plaintiff’s deceit. 

As neither of these views was adopted, it is believed 
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*,nat manifest error was committed, and that the de¬ 
fendant is entitled to have the matter disposed of in 
one or the other of these two ways. 

| 

Walter B. Guy, j 

Frederic B. Warder, 
Attorneys for Plaintiff in Error\ 
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No. 5315 


Dick Murphy, Incorporated, A Corporation, 

Plaintiff in Error . 

vs. 


Edgar R. Holcer, Defendant in Error . 


BRIEF ON BEHALF OF DEFENDANT 

IN ERROR 


STATEMENT OF THE CASE 

Defendant in error, (plaintiff below) while an infant, 
contracted with plaintiff in error for the purchase of a 
used Buick Coupe. About one week later he returned 
with the car and sought a rescission of the contract by 
stating that he wanted to return the Buick and get back 
the Ford car which he had traded in, but was told that 
the Ford had already been disposed of, (R. p. 11.). This 
was admitted by defendants own witness. (R. p. 14.). 
A few minor adjustments being made, plaintiff was as¬ 
sured that the Buick car was all right and that he had 
made a good purchase. (R. p. 11). Plaintiff, during his 
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minority, returned to defendant’s place of business sev¬ 
eral subsequent times and on October 28, 1929, less than 
two months from the date of its purchase, he placed the 
Buick in the garage of his father and made no use of it 
whatever from that date. (R. p. 11, 17.). On that 
date, plaintiff, through his father, retained counsel to 
enforce a rescission of the contract of purchase. (R. p. 
12.). Suit was thereupon filed while plaintiff was still 
an infant, and during the pendency of the suit and after 
plaintiff had attained his majority, he filed in the cause, 
with leave of court, a substituted affidavit of merit, 
wherein he elected to continue the prosecution of the 
suit in his own name. (R. p. 4). Upon trial of the 
issues, the lower Court found in favor of the plaintiff in 
the sum of S292.00 representing the amount allowed him 
on his Ford car. 

Although it is not contained in the record, the car in 
question was returned to defendant on May 7, 1930, 
shortly after judgment against it. Defendant cannot 
deny this fact. 

***** 


In replying to the brief submitted by the plaintiff in 
error counsel for defendant in error will, for the pur¬ 
poses of clarity, answer the contentions therein in the 
order submitted. 


ARGUMENT 

I 

At no stage of the proceeding in this cause have 
counsel for defendant in error done otherwise than ad¬ 
mitted the law 7 to be as stated that an infant must do 
equity, “wdiich may extend to compelling him to make 
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full satisfaction for the deterioration of the property due 
to his use or abuse of it,” at least, where there has been, 
as in the case of Myers vs. Hurley Motor Co., 273 U. S. 
18; 71 L. ed. 515, actual fraud on the part of the infant. 
Counsel for defendant have been careful to assert only 
such facts as tend to show fraud and deceit upon plain¬ 
tiff so as to come squarely within that case. Plaintiff 
first tendered the Buick about one week after its pur¬ 
chase and made several subsequent attempts to the same 
end. Being thwarted in this, he placed the car in a gar¬ 
age for storage and safekeeping and refrained from using 
it. Defendant was permitted to inspect the car during 
the pendency of the suit in order that it might properly 
prepare its items of set-off and defense. (R. p. 14.). 
Plaintiff denies that he was asked his age (R. p. 18.) dud 
defendant’s sales manager interviewed plaintiff and bis 
mother and father, but made no inquiry as to the plain¬ 
tiff’s age. (R. p. 14). The only undisputed evidence 
that plaintiff was guilty of anything is that he signed 
his name to a purchase order or credit application where¬ 
in it was stated in fine print that the purchaser was: of 
age. These facts, and the further fact that the Trial 
Court had the opportunity to observe and examine 
plaintiff upon the witness stand, were ample for the 
trial Court to find that plaintiff was innocent of any 
wrongdoing or tortious conduct and that he had done all 
that could be required of an infant in dealing with ex¬ 
perienced business men. The Supreme Court of the 
United States, in Myers vs. Hurley Motor Co., supra, 
based its opinion with the fullest consideration upon the 
express fraud and tortious action of the infant therein. 
No such facts exist in the case at Bar. 

However, plaintiff successfully rebutted the extrava¬ 
gant items of set-offs alleged by defendant (R. p. |17, 
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18.) and defendant's salesmanager, on inspection pend¬ 
ing suit, admitted that he found the Buick reasonably 
well kept in appearance. (R. p. 14). 

Aside from the foregoing, tender by plaintiff having 
been established as of a week subsequent to the pur¬ 
chase, the trial Court could properly charge the items 
of set-off occurring thereafter to the failure of the de¬ 
fendant to accept the return of the car. This refusal by 
defendant was undoubtedly the dominant circumstance 
upon which the Trial Court found in favor of the plain¬ 
tiff. 


II 

Counsel for defendant assume that the letter of Oc¬ 
tober 28, 1929, is much relied upon by plaintiff to estab¬ 
lish tender. Tender having been shown and established 
a week after the date of purchase, little, if any, weight 
was accorded the letter as establishing tender, and the 
tender as expressed therein, which is admittedly condi¬ 
tional and incidental to the purposes of the letter, is of 
no consequence. 

III 

Rule 2, Section 3, of the rules regulating practice be¬ 
fore the Municipal Court of the District of Columbia 
recites that in cases of Class B (involving less than 
$500.00) no formal pleadings shall be required, but only 
a bill of particulars which will reasonably inform the de¬ 
fendant of the nature of the case he is called upon to 
defend. 

The following is quoted from the case of Bradshaw vs. 
Eamshaw, 11 App. D. C. 495, 498: 

“But, in the proceedings before a justice of the 
peace, in the civil cases authorized to be tried by 
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them, there is no special pleading, such as is 
known and practiced in the higher courts of 
common law jurisdiction.” | 

i 

i 

Even under the rules of those courts requiring strict 
pleading, the variance between the allegations of the 
declaration and proof, to be material, must have misled 
the defendant or operated to its surprise. Wash, j & 
Georgetown R. R. Co. vs. Grant, 11 App. D. C. 107, 115. 

j 

iv ! 

The authorities heretofore submitted in answer to de- 
denfant’s preceding contention are respectfully submit¬ 
ted in answer to the contention that the tender need be 
pleaded. The case of Gannon v. Manning, 42 App. |D. 
C. 206, 210, is further authority that restoration of the 
consideration is not a condition precedent to the right! of 
the infant to disaffirm. No more definite disaffirmance 
could be conceived than the filing of suit or the election 
to continue the prosecution of suit brought during min¬ 
ority. 

i 

i 

V 

The contention of defendant that the infant may af¬ 
firm his contract after becoming of age by continuing in 
possesion of the property acquired for an unreasonable 
length of time and by asserting ownership and control 
over it is an implication or presumption of the law and is 
not disputed, and were the facts to be that plaintiff had 
silently stood by retaining possession of the Buick Coupe 
after becoming of age, the contention would probably 
be meritorious. The record disclosed, however, that af- 
ter becoming of age, plaintiff, with leave of Court, filed 
a substituted affidavit specifically stating therein his 
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election to continue the prosecution of the suit, filed dur¬ 
ing his minority, in his own name and right. The de¬ 
cisions of this Court state the law in no uncertain terms: 

“As to the third and youngest child, it is 
claimed that he cannot repudiate the act until he 
reaches his majority. But he has reached his 
majority, and it is sufficient evidence of repudia¬ 
tion on his part that he continues to prosecute 
this suit. A more definite act of disavowal can 
scarcely be supposed.” Slattery v. Rudderforth, 
25 App. D. C. 497, 509. 

“A sufficient repudiation of an infant’s con¬ 
tract occurs when, an action to that end having 
been brought in his favor during his infancy, he 
obtains leave to prosecute the suit in his own 
name on reaching his majority.” Carmody v. 
Patchell, 42 App. D. C. 426. 

It follows that the mere holding of the Buick Coupe 
pending disposition of the suit which in and of itself 
may give rise to an implied disaffirmance, can in no wise 
be paramount to plaintiff’s express disaffirmance by 
tendered and by prosecution of the suit. 

Because of the analagy of the facts and the logic there¬ 
in, the decision in the case of House v. Alexander , 4 N. 
E. (Indiana) 891, 893, is quoted at length: 

“The seventh paragraph of the answer alleges 
that the appellee ratified the contract after he 
became of age, but the facts stated do not sus¬ 
tain the conclusion of the pleader, and it is by the 
facts and not upon the conclusion, that the suf¬ 
ficiency of the answer must be determined. The 
complaint avers that the appellee had disaf¬ 
firmed the contract, had offered to restore the 
property, and had demanded the consideration 
paid for it, so that a mere retention and use of it 
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after he attained majority cannot be deemed a 
ratification. We think it perfectly clear, that, af¬ 
ter an infant has done all in his power to secure 
a rescission, and has brought suit to rescind the 
contract, he connot be held to have ratified the 
contract because the property is still retained by 
him. What more he could do to evidence his re¬ 
pudiation of the contract, or what more he coyld 
legally do towards putting it into the possession 
of the seller, we are at a loss to conjecture. No 
objections to the testimony condemned by a gen¬ 
eral assertion are pointed out, and well settled 
rules forbid us from searching for them. If 
counsel expect to have objections considered, 
they must specifically state in their brief what 
they are. Sixteen days after the purchase of tjhe 
horse, the appellee took it, and started to the ap¬ 
pellant’s house, but met the latter on the highway 
some distance from his house. What occurred at 
that time is thus described by the appellee: 

I 

i 

'I told Mr. House I had brought the horse 
back. He was not what I bought him for, nor 
what he represented him to be. I told him I 
wanted my money back. He said he would 
not give it. I got out and held the horse. Mr. 
House looked at the horse. He was a-foot, 
driving hogs. He said he would not take him. 
He said something about the horse being 
abused.’ 

This evidence shows that the acts of the de¬ 
fendant excused a further tender, for it is settled 
law that where a tender is made ami a reason is 
given for its rejection which shows that a further 
tender would be fruitless, none need be made. 
Hanna vs. Phelps, 7 Ind. 21; Aetna Ins. Co. v. 
Shryer, 85 Ind. 362, see page 368. 

i 

“Conceding but not deciding, that a tender was 
necessary, the evidence shows that a sufficient 
one was made.” (Italics ours.) 


i 

i 


i 
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The letter making demand upon plaintiff for the re¬ 
turn of the car during the pendency of the suit that is 
so prominently mentioned throughout defendant’s brief 
as being ignored is erroneously stated therein to have 
been a letter written by the defendant, when in fact it 
was addressed to the plaintiff by the General Motors Ac¬ 
ceptance Corporation, who was not a party to the litiga¬ 
tion and to whom plaintiff owed no duty. In no way 
was it a demand of the defendant, but purely an inquiry 
of the General Motors Acceptance Corporation with a 
view of seizing the car. Therefore, it was accordingly 
ignored. 


CONCLUSION 

In view of the foregoing, and the fundamental law 
that all presumptions must be resolved in favor of the 
infant, it is respectfully submitted that the finding of the 
lower Court should be affirmed. 

HARRY A. GRANT, 
CLIFFORD P. GRANT, 
i Attorneys for Defendant in Error . 




